Article 20(2) of the un's International Covenant on Civil and Political Rights (iccpr) is an odd human rights clause. It provides that "[a]ny advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law." Accordingly, this provision does not appear to codify a fundamental right but rather a sui generis state obligation. The present article aims at providing a legal taxonomy of this international incitement clause, ultimately also answering the question as to whether, despite its unique formulation as speech prohibition, it contains a justiciable right to protection from incitement. 
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Prohibition or Right?
The straightforward text of the incitement clause suggests that it is intended as a prohibition -nothing more, nothing less. Specifically, Article 20(2) is formulated as an international injunction to prohibit incitement. State parties to the iccpr "shall" -i.e. compulsorily5 -prohibit by law any advocacy of national, racial, or religious hatred that constitutes incitement to discrimination, hostility, or violence. From the manner in which the incitement provision was crafted and especially from its position in the covenant overall, we can distill that the prohibition is more than just a grounds for restricting speech. This becomes strikingly clear when one compares Article 20(2) with the way incitement is addressed, for instance, by the un Migrant Workers Rights Convention.6 According to Article 13 of this convention, one of the grounds for legitimate restriction of speech is to prevent the advocacy of religious (and other) hatred. Significantly, the drafters of the iccpr could have merged the incitement prohibition with the limitations on freedom of expression contained in Article 19 of the iccpr, but decided to reserve a separate provision for the purposes of tackling incitement: Article 20. As a result, an autonomous incitement provision is part of the section of the iccpr (Part iii) that substantively lists the fundamental civil and political rights individuals are entitled to. By contrast, the general abuse of rights doctrine (holding that no one may use his or her rights with a view towards destroying the freedoms of others) is included in a miscellaneous part (Art. 5 of Part ii of the iccpr) on state obligations. Do these peculiarities elevate Article 20(2) iccpr to the level of a fundamental right and, if so, what may be the potential ramifications of this status?
Regarding possible factors disqualifying construal of Article 20 as a right, it is important to note that although as a prohibition it requires national implementation laws, suggesting that it cannot be self-executing, we know from the area of fundamental socio-economic and cultural rights that even standards that are not self-executing can nevertheless be considered human rights. To date, only a handful of cases have been decided in which Article 20(2) plays a direct or indirect role. The meager output notwithstanding, these cases do show an interesting development as to the taxonomy of this provision. In this section it will be argued that the un Human Rights Committee has gradually developed a "right to be free from incitement." The early case of J. R. T. and the W. G. Party v. Canada is inconclusive on the question of whether Article 20(2) contains a right, due to the fact that the complaint was brought by a convicted inciter who spread hateful messages via telephone, rather than by alleged hate speech victims.8 Consequently, there was no need for the committee to consider inferring any right from the incitement provision in that case. Rather, it sought to invoke the provision to expand its legal basis for restricting extremely hateful speech.9
The first traces of a "right to be free from incitement" can be found in Faurisson v. France, even though this case was also brought by a person convicted of incitement.10 The case revolved around Robert Faurisson, a British-French literature professor, who was convicted in France under the Gayssot Act,11 a law that makes it a criminal offense to deny historical crimes against humanity. He had publicly questioned the existence of gas chambers for extermination purposes at Auschwitz and in other Nazi concentration camps in various writings and statements. The Human Rights Committee argued that the restrictions on Faurisson's free speech were permitted and necessary for the sake of ensuring "respect of the rights or reputations of others" (Art. 19, para. 3(a) iccpr). Crucially, the committee reiterated that this ground for restriction may relate to individuals but also to a "community as a whole."12 The committee concluded that "[s]ince the statements made by the author, read in their full context, were of a nature as to raise or strengthen anti-semitic [sic] Thus, under the Covenant, it seems that there is a community right to live free from fear of discrimination. Remarkably, the committee did not, at this stage, directly refer to Article 20(2) to augment the existence and significance of such a right. Indeed, the plenary committee altogether omitted referring to this provision in its reasoning, to the dismay of some of the individual committee members.14 From the appended individual (concurring) opinions to this case, it transpires that a number of Committee members -yet apparently short of a majority -would have liked to apply Article 20(2) directly and unequivocally to the merits of this case. These individual opinions are much more clear and specific than the majority decision as to which rights of others are at stake.15 Emphasizing both Article 7 of the Universal Declaration of Human Rights ("protection against any incitement to discrimination") and Article 20(2) of the iccpr, members Elizabeth Evatt and David Kretzmer, for instance, argued that "[e]very individual has the right to be free not only from discrimination on grounds of race, religion and national origin, but also from incitement to such discrimination."16 This "right to be free from racial, national or religious incitement"17 features a number of times in their opinions. It is also referred to as the "right of a person to be free from incitement to discrimination on grounds of race, religion or national origins";18 a "right to be free from incitement to anti-semitism" (sic);19 and "the right to be free from incitement to racism or anti-semitism" (sic). 20 Accordingly, in Faurisson, the right to freedom from religious (and other) incitement received legal recognition saw the light of day for the first time, albeit in the individual opinions of committee members rather than in the actual decision. Given the specifics of this case, the main function of this freedom is as a "right of others" which can be applied, in turn, as grounds to 13 Faurisson v. France, para. 9.6 (emphasis added legitimately restrict the freedom of expression of the inciter. Whether or not this freedom from incitement may be independently invoked by alleged hate speech victims remained unresolved; indeed, that would have been beyond the legal questions raised by the specific facts of the Faurisson case. Nonetheless, the majority opinion for the first time supported a community right to live free from fear of an atmosphere of discrimination (in this case anti-semitism), while individual members moreover fleshed out a right to be free from racial, national or religious incitement.
In Malcolm Ross v. Canada -a case revolving around an anti-Semitic school teacher -the committee further developed the notion of a right against incitement.21 It stated that "as held in Faurisson v. France, restrictions may be permitted on statements which are of a nature as to raise or strengthen antisemitic [sic] feeling, in order to uphold the Jewish communities' right to be protected from religious hatred. Such restrictions also derive support from the principles reflected in article 20(2) of the Covenant."22 Though it cited Faurisson as a reference, the committee's argument actually took two new and important strides beyond the Faurisson decision. First, the accepted ground for restricting the freedom of expression is referred to as a "right" to be protected from religious hatred rather than an "interest," clarifying to a greater extent than previously the particular "rights of others" at stake in this type of case.23 Second, the committee explicitly refers to Article 20(2) of the Covenant to substantiate the existence of this right. This makes the Ross case the first Human Rights Committee case where the majority of committee members (i.e. as expressed in their adopted views) recognized a right to be protected from religious hatred, distilling this notion expressly from Article 20(2) of the iccpr. Somewhat confusing, however, is the fact that in the same paragraph of this case, the committee refers to a similar but ostensibly non-identical category of "rights and reputations of others" when it concluded that "the restrictions imposed on him were for the purpose of protecting the "rights or reputations" of persons of Jewish faith, including the right to have an education in the public school system free from bias, prejudice and intolerance."24 Such a right is not to be found in the covenant,25 though perhaps this notion could be considered a derivative of Ibid., para. 11.5. 23
As was still the case in Faurisson, para. 9.6. 24
Malcolm Ross v. Canada, para. 11.5 (emphasis added). 25
The iccpr does not deal with education other than in the context of so-called parental rights as formulated by Art. 18(4).
the more general norms in the category of equality before the law (Art. 26) and protection against hatred (Art. 20) when taken in conjunction. In any event, the formulation appears to have been copied from the domestic proceedings and should be considered a Canadian legal notion.26 The committee would have done well to gear its formulation more towards the language of Article 20(2) of the covenant and to adhere to its newly adopted general "right to be protected from religious hatred." Throughout the Ross decision, the committee shifts between the conceptualization of Article 20(2) as a group right and as an individual right. When it speaks of the right of Jewish communities, clearly it alludes to a collective right. Then again, in the second reference to this right, mention is made of "persons of Jewish faith" as rights holders, more or less individualizing the same notion. At this juncture, the committee appears to adopt the language of minority rights as codified by Article 27 ("persons belonging to such minorities shall not be denied the right…"). Though the general rationale of those rights is to protect minorities, it is, strictly speaking, "persons," i.e. individuals, belonging to such minorities that are the beneficiaries of these rights.
In sum, the plenary committee -for the first time -unambiguously recognized the right to be protected from religious hatred, inferring this fundamental right directly from the principles laid down in Article 20(2). This right's main function in the Ross case was again as a recognized "right of others" (the Jewish community in Canada, or individuals belonging to the Jewish minority), which in turn meant that the extreme speech in question could legitimately be limited. Now that a right to be protected from religious hatred was finally recognized by the committee as a whole, the intriguing question of whether alleged hate speech victims are in a position to invoke such a right before the committee could finally be considered.
The Incitement Clause as a Right Invoked by Incitement Victims
The certainly unique and important for our purposes as it is one of the first cases to be brought by an alleged victim of hate speech, and as such, one of the very few instances in which Article 20(2) was invoked by the applicant as the norm on which the human rights complaint was based.27 Hitherto, Article 20(2) typically had been invoked by the responding state to persuade the committee to deny standing to a convicted inciter (or, more generally, to underscore that the state was not only permitted but actually obliged under international law to limit the speech act in question).
In the Vassilari case, the complainant was not a convicted inciter claiming that his or her freedom of expression was illegitimately restricted, but rather, alleged incitement victims who claimed that the state did not act sufficiently to restrict the inciter's free speech. This scenario raises the crucial question as to whether a state breaches international human rights law by not sufficiently combating incitement, including by not limiting a person's speech act, for instance, by applying ex post facto (criminal) penalties.
The Human Rights Committee did not reach such a conclusion in this particular case. In fact, it altogether dodged the question as to whether Article 20(2) can be invoked by an applicant. The precise formulation used to establish the inadmissibility of the Article 20-based complaint reflects this clearly: "Without determining whether article 20 may be invoked under the Optional Protocol, the Committee considers that the authors have insufficiently substantiated the facts for the purposes of admissibility. Thus, this part of the communication is inadmissible under Article 2 of the Optional Protocol."28
The case revolved around a particular letter to the editor published in a newspaper and signed by a number of local residents calling for "militant action" against a group of Roma people living near a Greek town. Since the particulars surely minimally substantiated a prima facie case, one wonders whether the reluctance on the part of the committee members to decide the question of "whether article 20 may be invoked under the Optional Protocol" is what clouded their overall judgement regarding admissibility. The content of the allegedly inciting letter and the socially vulnerable position of the letter's targeted minority seemed at least to warrant a discussion of the merits of the case. However, such a discussion would necessarily entail a consideration (and possibly, resolution) of the question as to the precise nature of Article 20(2) -something the Committee seemed determined to avoid. Evidence of the committee's reluctance can be seen directly from its decision, which literally states that it wished, for the time being, to refrain from resolving or even broaching that very question. One committee member, Mr. Abdelfattah Amor, joined by two others (Mr. Ahmad Amin Fathalla and Mr. Bouzid Lazhari),29 similarly criticized the committee's non-committal approach. In relation to the nature of Article 20(2), and in particular the question of whether it can be invoked by individuals, he argues: "The Committee has not ventured an opinion on the applicability of article 20, paragraph 2, to individual cases. While it may, of course, decide to do so in the future, the reasons for evading the question are puzzling … By declining to give an opinion on this aspect of the communication, the Committee allows uncertainty to persist on the scope of article 20, paragraph 2, particularly as, given the points raised, discussion was needed at the very least with regard to the question of admissibility."30 Moreover, Greece had not objected to the admissibility of the communication neither on the grounds of the applicability of Article 20(2), nor on any other grounds. Amor elaborates on this point, contending that "[t]he Committee's settled jurisprudence holds that, when the State party raises no objection to admissibility, the Committee declares the communication admissible unless the allegations are manifestly groundless or not serious or do not meet the other requirements set out in the Protocol."31 He further points out that the Greek courts did, indeed, rule on the merits without raising questions of admissibility.32 Turning to the particulars of the case at hand and the threshold question as to whether the facts presented by the applicants satisfied the admissibility criteria, he goes on to argue rather convincingly that:
To say that, in the case in point, the authors have insufficiently substantiated the facts for the purposes of admissibility relies on an assessment that cannot be confirmed or justified by the contents of the file. While the facts may be discussed on the merits, they are sufficiently serious not to present an obstacle to admissibility under article 2 of the Optional Protocol. The case in point concerns a letter signed by 1,200 non-Roma individuals, entitled "Objection against the Gypsies: Residents gathered signatures for their removal." The letter accuses the Roma, as a group, of physical assault, battery and arson. The signatories demand that the Roma In sum, it is clear that the Committee -deliberately or not -missed out on a perfect opportunity to elucidate with certainty the precise nature of the rights enshrined in Article 20(2). It could and arguably should have seized upon this case to definitively pronounce the legal nature of Article 20(2), in particular, the question of whether it contains an invocable fundamental right or not.
To bolster its position, the Human Rights Committee could have leveraged the workings of its fellow human rights monitoring bodies. The European Court of Human Rights would be of only limited utility here, since the European Convention on Human Rights does not enshrine an incitement prohibition (merely a general "abuse of rights" clause in Art. 17), but in contrast, the work of the un Committee on the Elimination of Racial Discrimination (cerd) is quite pertinent. The latter long has accepted that alleged victims of racist incitement can not only bring cases to the committee alleging non-compliance with the anti-incitement standards of the icerd (Art. 4), but can actually win such cases.34 This committee (cerd) has distilled an "invocable" right to be protected against racist incitement quite in the face of the literal text of the icerd: 33 Ibid., para. Neither the generic hateful propaganda prohibition (Article 4) nor the list of substantive rights in relation of which racial discrimination must be banned by state parties (Article 5) expressly contains such a right. cerd has substantiated this position by reference to Article 6 of icerd 'by which States parties pledge to assure to all individuals within their jurisdiction effective protection and a right of recourse against any acts of racial discrimination which violate their "human rights" under the Convention. In the Committee's opinion, this wording confirms that the Convention's "rights" are not confined to article 5.35
There is no reason why the Human Rights Committee could not adopt a comparable approach to admissibility of alleged incitement cases brought by hate speech victims.36
In 2009, accordingly, there was no majority in the un Human Rights Committee to infer from the iccpr a right to be protected against incitement; although three of the participating 15 committee members dissented and essentially deemed Article 20(2) applicable to and invocable by incitement victims. In 2011, by implication, there was still no majority, let alone a consensus, Subsequently, a group of alleged victims brought a case against the Netherlands requesting that the un Human Rights Committee determine a violation of Article 20(2).42 It is logical that these stakeholders brought the case to Geneva: After all, the iccpr contains a clause forcing state parties to ban extreme speech, while the European Convention on Human Rights, for instance, does not. Consequently, alleged hate speech victims taking this route have a basis to obtain standing. That said, in earlier cases, the Human Rights Committee had been reluctant to accept that Article 20(2) provides extreme speech victims with legal standing for submitting a complaint. Two lawyers from the Dutch firm Böhler Advocaten tried their luck, and, acting for the three applicants, lodged the case against the Netherlands with the un Human Rights Committee. The majority of committee members could not detect a breach of Article 20(2) iccpr.49 While the three applicants thus ultimately lost their case, the significance of the Human Rights Committee's decision lies in the fact that it entertained the complaint in the first place and hence dealt with the allegations on their merits.
The responding state, The Netherlands, sought to fully capitalize on the reluctance the Committee had displayed vis-à-vis previous Article 20 applications, notably in the reservations on the part of the Committee dominating its decision in the Vassilari case. Article 20(2) is, The Netherlands argued, … cast not in the form of a human right, but as an obligation on States to put in place legislation prohibiting the conduct described. Other articles journal of law, religion and state 7 (2019) 89-103 use terms such as "all persons," "everyone," etc. Reading article 20 in terms of a justiciable human right would, in essence, result in a human right to specific legislation, and no such right is recognised. Paragraph 2 has been duly implemented in the Netherlands through legislation which prohibits any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence. The Committee's case law also suggests that article 20(2) cannot be invoked under the Optional Protocol 5.50
The Committee, for the first time, expressly ruled that Article 20(2) contains individual and invocable fundamental rights, i.e. a right to be protected from incitement. In the words of the Human Rights Committee:
The Committee notes the State party's argument that article 20 of the Covenant is not cast in terms of a justiciable right. However, the Committee considers that in stating that "any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law," article 20(2) provides protection for people as individuals and as members of groups against this type of discrimination. The article is designed to give specific recognition to the prohibition on discrimination set forth in article 26 of the Covenant, by identifying a limitation that States parties must impose on other enforceable Covenant rights, including the principle of freedom of expression under article 19 of the Covenant. The Committee considers that article 20(2) accordingly does not merely impose a formal obligation on States parties to adopt legislation prohibiting such conduct. Such a law would be ineffective without procedures for complaints and appropriate sanctions. The invocation of article 20(2) by individuals who have been wronged accordingly follows the logic of protection that underlies the entire Covenant.51
This decision, in one fell swoop, rendered Article 20(2) of the iccpr not quite as odd as a literal reading suggests. It does not contain merely a prohibition, but also a right. That right, moreover, is justiciable. The un Human Rights Committee has thus removed the risk of fragmentation of international human rights standards: This interpretation of Article 20(2) iccpr as a justiciable 
